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ACCOUNTANCY FEES AND OTHER OUTGOINGS 
RELATING TO NON-BUSINESS INCOMES 


The income derived by the taxpayer during the relevant year con- 
sisted, inter alia, of (a) director’s fees received from seven companies, 
(b) rents from five properties at Cairns and Townsville, (c) dividends 
from two companies, and (d) interest from two mortgages. The tax- 
payer claimed as allowable deductions the following expenses as being 
related to the four items of income: (1) salary of £150 paid to the 
taxpayer’s daughter for acting as secretary or clerk in attending to 
his financial affairs; (2) annual fee amounting to £35 paid to an 
accountant at Townsville for balancing the taxpayer’s books, auditing 
the books and records, preparing income tax and land tax returns, 
and supervising his property interests in Townsville; (3) the sum of 
£15 being portion of the taxpayer’s travelling expenses from Brisbane 
to Townsville and Cairns to inspect, supervise, and generally look 
after the properties which he owned and let to tenants in those towns. 
Philp, J., in allowing the above sums as deductions, found that it was 
reasonably necessary for the taxpayer (a) to keep books and records 
and to have them audited, (b) to have a person in attendance in 
Brisbane to deal with matters affecting his financial affairs which 
arose during his absence from Brisbane, and (c) to inspect and super- 
vise from time to time the properties from which rents were derived. 
On appeal by the Commissioner to the Full High Court, held (Latham, 
C.J., MeTiernan, Webb, Fullagar, and Kitto, JJ.), dismissing the 
Commissioner’s appeal : 

(1) The evidence supported the findings of Philp, J. 

(2) The expenditure was incurred in relation to the management 
of the income-producing enterprises of the taxpayer and, accordingly, 
was deductible. It was thus immaterial that there might be a difficulty 
in holding that the taxpayer was carrying on an identifiable business 
of some particular description. 

(3) Section 51 is not limited to deductions from income derived 
as being the proceeds of a business. It is a general provision relating 
to deductions claimable in relation to expenses, losses, or outgoings 
incurred in gaining or producing any income whatever (except 
exempt income), and not merely in relation to income derived from 
a business. 

(4) The fee of £35 paid to the accountant included a negligible 
amount for preparing taxation returns and advising on taxation mat- 
ters. Because the proportion of the fee for this work was so small, it 
was held that no attention need be paid to it, but ‘‘we are not to be 
taken as deciding whether or not the cost of preparing taxation 
returns or of advising in relation to taxation liability is a deductible 
expenditure.’’ (Green v. F.C. of T., 21 June, 1950.) 
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\ In view of the importance of the above decision to accountants 
and their clients, it has been decided to publish hereunder the judg- 
ment of the Full High Court, which appears to have taken a broader 
view of s. 51 than that previously adopted by the Board of Review in 
respect of accountancy and other fees paid in relation to non-business 
income. In the light of this judgment, accountants may consider the 
desirability of claiming a deduction in the current returns (or by 
subsequent letter) of accountancy fees paid by non-business clients 
during year ended 30 June, 1950. The following is the text of the 
judgment of the High Court, which was delivered orally by Latham, 


C.J.: 


‘This is an appeal from His Honour Mr. Justice Purp of the 
Supreme Court of Queensland in relation to a judgment given by 
His Honour upon an appeal to the Supreme Court against the 
disallowance of objections by a taxpayer, William Herbert Green, 
to an assessment under the Income Tax Assessment Act 1936-1945, 

The assessment related to income received in the income year 
ending on the 30th June, 1945. The questions raised upon the appeal 
relate to claims of the taxpayer that certain deductions should be 
allowed from his assessable income in order to determirie his taxable 
income by reason of the provisions of s. 51 of the Act. Section 51 (1) 
of the Act is in the following terms: 


All losses and outgoings to the extent to which they are incurred in gaining 
or producing the assessable income, or are necessarily incurred in carrying on a 
business for the purpose of gaining or producing such income, shall be allowable 
deductions except to the extent to which they are losses or outgoings of capi.al, 
or of a capital, private or domestic nature, or are incurred in relation to the 
gaining or production of exempt income. 


It has been held in the case of Amalgamated Zinc (de Bavay’s) Ltd. 
v. The Federal Commissioner of Taxation (1935), 54 C.L.R. 295, 
[1936] A.L.R. 67, that the words in the initial part of s. 51, ‘‘ All 
losses and outgoings to the extent to which they are incurred in gaining 
or producing the assessable income’’, mean such losses and outgoings 
as are incurred in the course of gaining or producing the assessable 
income. Further, in the case of Ronmbon Tin N.L. and Tongkah 
Compound N.L. v. The Federal Commissioner of Taxation (1949), 
78 C.L.R. 47, 4 A.I.T.R. 236, at p. 56, it was said, with reference to 
s. 51: 

For expenditure to form an allowable deduction as an outgoing incurred in gain- 
ing or producing an assessable income, it must be incidental and relevant to that 
end. The words ‘‘incurred in gaining or producing the assessable income’’ mean 
in the course of gaining or producing such income. 


And on p. 57: 


In brief substance, to come within the initial part of the sub-section it is both 
sufficient and necessary that the occasion of the loss or Sutgoing should be found 
in whatever is productive of the assessable income or if none be produced would 
be expected to produce assessable income. 


It is not enough, in order to establish a right to a deduction, to show 
that it was proper or reasonable for the taxpayer to make the expen- 
diture which he claims as a deduction. For example, it is perfectly 
reasonable and proper for a taxpayer to incur living expenses and 
many expenses of a private or domestic nature, but such expenditure 
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is expressly excluded from deductibility by the final words of the first 
sub-section of s. 51. Thus, as has been stated in the course of argu- 
ment, a taxpayer cannot deduct ordinary living expenses. It is true 
that such expenses are necessarily incurred if any income is to be 
earned or otherwise derived, but such expenses would be incurred 
whether income was earned or otherwise derived or not. 


In the present case the income returned by the taxpayer included : 
first, director’s fees paid to the taxpayer by seven companies ; secondly, 
rents from five properties at Cairns and Townsville ; thirdly, dividends 
from two companies; and fourthly, interest from two mortgages. 
There were other items of income, including a payment of £250 made 
in thanks for the services of the taxpayer in helping to supervise a 
druggist’s business while the owner was absent at the war. 


The deductions in question which were claimed by the taxpayer 
were disallowed by the Commissioner, but were allowed by Huis 
Honour Mr. Justice Putte. They are deductions which are said to 
relate to the items of income which I have mentioned. 


In the first place a deduction is claimed in respect of the salary paid 
to the taxpayer’s daughter for her services in acting as a secretary or 
clerk in attending to the taxpayer’s financial affairs. This is in all an 
amount of £150 in the year in question, and it has been apportioned 
by the taxpayer between income derived from personal exertion and 
income from property. In the second place a claim is made for the 
deduction of audit fees amounting to some £35, also apportioned be- 
tween the two sources of income mentioned. The taxpayer employed 
an accountant who lived at Townsville and who was familiar with the 
taxpayer’s affairs. He was paid an annual fee, with second class rail- 
way fares. His functions were described in this manner in a statement 
made on behalf of the taxpayer to the Commissioner : 


He balances off my Books, (not completed by my clerk and myself). He then 
audits the Books, compiles my Annual Profit and Loss Account and Balance Sheet 
and makes out my Income Tax Returns and also the Federal and State Land Tax 
Returns. He also advises during the year on any Income Tax matters and super- 
vises my property interests in Townsville. 


In the third place a deduction is claimed for part of the expenses 
for travelling to Townsville and Cairns to inspect, supervise, and 
generally look after the properties which the taxpayer owned there 
and which he had let to tenants. This was apparently an annual ex- 
penditure, a regular expenditure. Only £15 was claimed, though 
more was spent upon these visits, and £15, it was held by the learned 
judge, was barely enough to cover railway fares. Accordingly, in so 
far as any part of this latter expenditure could be regarded as devoted 
to a capital purpose in the protection of the reversion of the taxpayer 
in these properties, allowance has been made for that matter by the 
learned Judge. 


His Honour found that it was reasonably necessary for the taxpayer 
to keep books and records and to have them audited, and to have a 
person in attendance in Brisbane to deal with matters affecting his 
financial affairs which arose during his absence from Brisbane, and 
His Honour held that it was reasonably necessary to inspect and 
supervise from time to time the properties from which rents were 
derived. The evidence supported these findings. The expenditure a 
deduction of which is claimed was incurred in relation to the manage- 
ment of the income-producing enterprises of the taxpayer. If this 
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is so it is immaterial that there might be a difficulty in holding that 
the taxpayer was carrying on in a continuous manner an identifiable 
business of some particular description. 

Section 51, it should be observed, is not limited to deductions from 
income derived as being the proceeds of a business. Section 51 is a 
general provision relating to deductions claimable in relation to ex- 
penses, losses, or outgoings incurred in gaining or producing any 
income whatever and not merely in relation to income derived from 
a business. 

The evidence shows, with respect to what have been referred to as 
audit fees, which were accountancy fees as well as audit fees, that the 
accountant not only performed ordinary accountancy work, but that 
he made out income tax returns and land tax returns and advised on 
income tax matters which arose. The proportion of his fee—it is a 
small amount, I think £35 in all—which would be attributable to these 
particular matters, that is preparing taxation returns and advising 
on income tax matters, must be very small, and so small really as to 
be a negligible amount, and for this reason we think that no attention 
need be paid to it in this case, but we are not to be taken as deciding 
whether or not the cost of preparing taxation returns or of advising 
in relation to taxation liability is a deductible expenditure. 

For these reasons we are of opinion that the appeal should be dis- 
missed. The appeal is dismissed with costs.’’ 


INITIAL DEPRECIATION ALLOWANCE APPLIES TO 
STRUCTURAL IMPROVEMENTS ON AGRICULTURAL 
AND PASTORAL LAND 


The course of the day’s work reveals that it is not generally 
appreciated that the initial depreciation allowance provided by s. 57 A 
applies to structural improvements on land used for purposes of agri- 
cultural or pastoral pursuits. 

With regard to structural improvements included in the defini- 
tion of ‘‘plant’’ contained in s. 54 (2) which were acquired or in- 
stalled during income years ended 30 June, 1950, 1951, and 1952 (or 
substituted accounting periods), the taxpayer has the following 
options: (a) He may elect under s. 57 A (1A) to have an initial 
depreciation allowance of 40 per cent. of the cost of the property. 
(b) He may elect under s. 57 A (1) not to have the section applied 
to the property, in which event he will receive no initial depreciation 
allowance. (c) If he makes no election at all, he will automatically 
receive an initial depreciation allowance of 20 per cent. of the cost of 
the improvements. 

The election under (a) or (6) must be made in writing; it must 
be signed by or on behalf of the taxpayer; and it must be delivered 
to the Commissioner on or before the last day for lodgment of the 
income tax return of the income year in which the property was 
acquired or installed. The Commissioner is empowered to grant an 
extension of time (s. 57 A (4)). 

It is suggested that the election for the 40 per cent. allowance 
should be along the following lines: 

**In pursuance of s. 57 A (1A) of the Commonwealth Income 
Tax Assessment Act 1936, as‘ amended, I hereby elect (or the 
company hereby elects) in respect of property (being plant or articles 
in respect of which depreciation is allowable under §. 54 of the said 
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Act) acquired or installed by me (or the company) during the year 
of income ended 30 June, 1950, that an amount of depreciation equal 
to 40 per cent. of the cost of that property shall be an allowable deduc- 
tion in lieu of the deduction otherwise allowable under s. 57 A (1) 
of the said Act’’. 


Where the taxpayer does not require any initial depreciation 
allowance, the election should be along the following lines: 


“*T hereby elect (or the . . . company hereby elects) not to have 
s. 57 A of the Commonwealth Income Tax Assessment Act 1936, as 
amended, applied in respect of property (being plant or articles in 
respect of which depreciation is allowable under s. 54 of the said Act) 
acquired or installed by me (or by the company) during the year of 
income ended 30 June, 1950’’. 


The Commissioner has ruled that an election for the purposes of 
s. 57 A may be made in respect of either the whole or any particular 
units of property acquired or installed by the taxpayer during the 
year of income. It is permissible for a taxpayer to elect to have the 
40 per cent. deduction in respect of certain units only, and to elect 
that s. 57 A shall not apply in respect of other specified units. With 
regard to the balance of plant, in respect of which no election is made, 
a deduction of 20 per cent. of the cost will be allowed as a matter 
of course (Current Taxation, April, 1950, p. 145). 


Under s. 54 (2) (6b), ‘‘plant’’ is defined to include fences, dams, 
and other structural improvements on land which is used for the 
purposes of agricultural or pastoral pursuits, but does not include: 
(a) improvements used for domestic or residential purposes, or (b) 
structural improvements, bores or wells, expenditure on which is 
deductible in full in the year of outlay under s. 75 (1)(g), (A), or 
(t). 

With regard to item (a), it was held in Beggs v. F.C. of T., 
[1931] V.L.R. 8, that the restriction is only in respect of improve- 
ments used for the taxpayer’s domestic and residential purposes. 
Consequently, depreciation is allowable on improvements used for the 
domestic or residential purposes of employees of the taxpayer engaged 
in working the property. If a building is used partly for business 
and partly for domestic purposes, depreciation is allowable on that 
portion used for business purposes (s. 61). 


EXAMPLE: During December, 1949, a grazier completed the eree- 
tion of wooden cottages on his property for the use of boundary 
riders, the cost being £3,600. He elects to have an initial depreciation 
allowance of 40 per cent. The depreciation for the year is calculated 
as follows: 

Cost Allowance 


£3,600 
Initial depreciation allowance és dee 1440 £1,440 


Reduced cost for purposes of ordinary depre- 

ciation (s. 57 A (2)) a iF .. £2,160 
Ordinary depreciation allowance—3 per cent. 

p-a. of £2,160 for 6 months s ws 32 


Depreciated value at 1 July, 1950 .. .. £2,128 


Depreciation allowance for year ended 30 June, 1950 £1,472 
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COST OF ADMISSION TO BAR 


The taxpayer, a member of the Nova Scotia Bar, was admitted to 
the Bar of the Province of Ontario upon payment of the sum of 
$1,500. Held, that the payment was made once and for all and to 
create a lasting advantage and was accordingly non-deductible capital 
expenditure (Daley v. M.N.R. (1950), 1 Can. Tax A.B.C. 364). ‘‘It 
is necessary to distinguish between an expenditure made to acquire 
a privilege and one made to be able to exercise it, once it has been 
acquired’’, (at p. 368), e.g. annual fees paid by a barrister to a law 


society. 


TUITION FEES RECEIVED IN ADVANCE ON CONDITION 
FEES REFUNDED FOR LESSONS NOT GIVEN 


Unearned Fees at End of Income Year not Assessable Income 
of Year of Receipt 


The taxpayer conducted a school for teaching millinery ete. His 
pupils paid for their tuition in advance. If for any reason, e.g. illness, 
a pupil were unable to complete the course, the taxpayer refunded 
that portion of the fees represented by the number of lessons thus 
foregone. Likewise if for any reason,the school were unable to provide 
the lessons agreed upon, he made a proportionate refund to the pupil. 
Under the taxpayer’s system of bookkeeping fees were credited to 
revenue as earned, and the unearned fees at the end of the income 
year were carried forward to the next year’s account During the 
relevant year (which was the taxpayer’s first year of trading) he 
received a gross total of £1,239 in fees paid in advance. But up to the 
year’s end he had given lessons which had exhausted only £897. The 
balance, £342, was, accordingly, carried forward, pending the com- 
pletion of the unexpired courses or the making of the refunds as the 
case might be. The Commissioner assessed the taxpayer for the 
relevant year on the basis that the whole of the fees received during 
that year, £1,239, were derived in the year. Upon objection and 
reference, held, that the sum of £342, being fees unearned at the end 
of the relevant year, was not assessable income of that year (C.T.B.R. 
Ref. No. 56/1949). Per Mr. R. R. Gibson (Chairman): ‘‘ Persons 
who are traders in goods (whether the goods are manufactured or 

urchased by them) are entitled to have their income assessed on an 
earnings’ as distinguished from a ‘receipts’ or ‘cash’ basis. This 
exception to the rule that ‘receivability without receipt is nothing’ is 
based on approved commercial standards which are recognized by 
the provisions of the Act as to the treatment of trading stock and 
bad debts and which are sometimes adopted by professional practi- 
tioners with the approval of the Revenue authorities (Executor 
Trustee and Agency Co. of South Australia Ltd. (Dr. Carden’s Case) 
v. C. of T. (S.A.) (1938), 63 C.L.R. 108, per Dixon, J., at pp. 157-8). 
Where the ‘earnings’ basis is applicable, income is taken to include 
earnings not received, i.e. amounts owing to the taxpayer at the end 
of the year of income for goods sold or services rendered. What the 
taxpayer claims is that his income should be taken to exclude receipts 
not earned. Actually part of the taxpayer’s business consists of 
trading in goods, and his income from that part of his business has 
been assessed on an earnings basis. By that I mean that his trading 
stock on hand at the end of the year under review and the debts (if 
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any) then owing to him for goods sold have been included in his 
assessable income. From a logical standpoint it is inconsistent to treat 
the assessable income as including the unearned fees in question. But 
what I understand to be the earnings basis, as applicable in the case 
of a professional practitioner, does not necessarily reflect the true 
earnings of the year of income. In I.R. Comrs. v. Morrison (1932), 
17 T.C. 325, Lord Clyde (at p. 330) explains the earnings basis, in 
comparison with the cash basis, as follows: 

‘**The two alternative modes of computation are known as the 
‘‘cash’’ basis mode and the ‘‘earnings’’ basis mode. According to 
the first, the profits of the business are estimated according to the 
excess of the actual cash receipts during the year over the cash out- 
lays and expenses actually disbursed or paid during the year. This 
mode takes no account of what are called ‘‘outstandings’’, that is fees 
earned but not yet ingathered, either at the beginning or at the end 
of the year. According to the ‘‘earnings’’ basis mode, the actual 
cash receipts during the year and the actual cash outlays during the 
year are treated in the same way as before; but, to the favourable 
balance thus brought out, there is added the amount of the fees earned 
but not yet collected at the end of the year, and then there is deducted 
the amount of the fees earned but not yet collected at the beginning 
of the year.’ 

‘* According to the earnings basis as thus explained, receipts dur- 
ing the year of income of fees earned prior to the year are deducted in 
arriving at the profit. Why should there not also be a deduction of 
receipts during the year of fees not earned by the end of the year? 
I think that, so far as Commonwealth income tax is concerned, the 
answer probably is that the unconditional receipt of money paid for 
the services to be rendered is the derivation of assessable income 
during the year of receipt, notwithstanding that the services were not 
rendered in that year or at all. Some support for this view is to be 
found in the ease of the New Zealand Flax Investments Ltd. v. F.C. 
of T. (1938), 61 C.L.R. 179. Accepting the evidence of the taxpayer, 
the distinguishing feature of the present case is that the unearned 
fees in question were not unconditionally received, the whole of them 
being potentially repayable to the students concerned. To treat such 
fees as income of the year of receipt would have the anomalous and, 
in ‘my opinion, erroneous result of taxing the whole of the fees 
received by the taxpayer without any allowance in respect of fees 
refunded for lessons not taken.’’ 

Per Mr. G. J. J. O’Sullivan: ‘‘If these unearned fees are properly 
to be regarded as income derived during the year of income under 
review within the meaning of the Act, two results flow: (1) No dedue- 
tion is allowed for the future cost of earning the income (cf. the New 
Zealand Flax Investments Ltd. v. F.C. of T. (1938), 61 C.L.R. 179) ; 
and (2) No deduction could, it seems, validly be allowed under the 
Act for any refund the taxpayer might be called upon to make either 
in accordance with his practice of refunding fees where the lessons 
are not given, or under compulsion of law. In Edward Collins & 
Sons Ltd. v. I.R. Comrs. (1924), 12 T.C. 773, at p. 780, the Lord 
President (Clyde) said: ‘It is a general principle in the computation 
of the annual profits of a trade or business under the income tax 
Acts that those elements of profit or gain and those only enter into 
the computation which are earned or ascertained in the year to which 
the inquiry refers; and in like manner only those elements of loss or 
expense enter into the computatign which are suffered or incurred 
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during that year’. It is the usual practice for taxation purposes to 
estimate the profits or gains from a business by means of a commer- 
cial profit and loss account (cf. Executor Trustee and Agency Co. of 
South Australia Ltd. (Dr. Carden’s Case) v. C. of T. (S.A.) (1938), 
63 C.L.R. 108, at pp. 155, 156). The system of estimating his profit 
and loss actually adopted by the taxpayer in this case seems to me 
to be soundly based, having regard to the nature of his business and 
the particular contracts from which that business flowed. At all 
events I can see no objection to it. It has the virtue of being direct 
and simple, and is, in my opinion, the one best calculated to reflect 
the taxpayer’s true income in the particular circumstances of this 
case.’’ 

Per Mr. A. C. Leslie: ‘‘He [the taxpayer] states that until a 
lesson was given he was not entitled to the fee in respect of that lesson, 
and where lessons were not taken fees were refunded to the students 
concerned. The taxpayer goes further and states that it was his belief 
that he was legally bound to make the refunds. However this may be, 
it seems clear that in actual practice the student is not debited with 
the fee for a lesson until the lesson is given, and the taxpayer has 
habitually refunded fees paid in advance in respect of lessons not 
given. In these circumstances it would appear that the taxpayer 
holds the various amounts of fees paid in advance upon the condition 
that he either gives the lessons or refunds the fees in respect of 
lessons not given. Thus, until the lesson is given he has no right to 
the fee, and the fees in respect of each lesson do not become inceme 
derived by the taxpayer until the lesson is given.’’ 





























PURCHASE PRICE.PAID IN ADVANCE OF SALE OF GOODS 
When Income Derived 






The taxpayer company carried on the business of poultry farm- 
ing, hatching, and supplying day-old chicks to its customers in terms 
of a contract which required the customers to make payment in ad- 
vance before any order was executed. The taxpayer adopted the 
normal accounting procedure of not crediting sales account until the 
chicks were despatched. The South African Commissioner assessed 
the taxpayer on the footing that sums received in respect of orders 
unexecuted at the end of the year of income were assessable income 
of that year, with a corresponding deduction against the income of 
the following year. Held: Assessment confirmed (I.T. Cas. No. 675 
(1949), 16 S. Af. T.C. 238). 

Where returns are prepared on a sales basis, it is considered 
that, for Commonwealth purposes, income arises on the making of 
the sale, irrespective of the time of payments. Where, however, re- 
turns are accepted on a cash receipt basis, sums received are assess- 
able income of the year of receipt, except where sums are received 
in advance on condition that they are to be refunded if goods are not 
supplied or services are not performed. In this view the income in 
the instant case would not, in any event, arise until the sale was made. 



























HONORARIUM RECEIVED 

The taxpayer was appointed by a Canadian provincial order-in- 
council to enquire into certain matters of great concern to the 
province, and by a subsequent order-in-council an honorarium was 
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granted to him after the completion of his duties as Commissioner. 
Held, that the sum received was assessable as a gratuity within the 
meaning of the Canadian legislation where it is used as meaning a 
voluntary giving in recognition of services rendered (C. v. M.N.R. 
(1950), 2 Can. T.C. 6). 

Such a sum is clearly assessable under s. 26 (e) of the Common- 


wealth Act. 


ACCOUNTANCY FEES PAID BY OWNER OF 
RENT-PRODUCING PROPERTY 


The taxpayer derived income from the joint ownership of a 
block of flats, containing 22 living units, each serviced with central 
refrigeration, hot water system, and gas fires. A swimming pool was 
shared with a neighbouring block of flats. A garden was maintained 
and a caretaker and cleaner were employed on both buildings, with 
casual labour as required. The general supervision of letting, rent 
collecting, servicing, and maintenance was carried out by the joint 
owners and their husbands. The sum of £27 was paid to a practising 
accountant. The fee included the preparation of the joint income tax 
return and those of the joint owners. The taxpayer claimed that a 
business was being carried on by the joint owners and that the out- 
going of £27 was necessarily incurred as an expense of that business. 
Held, that the joint owners were not carrying on a business and the 
sum of £27 was not deductible (C.T.B.R. Ref. No. 69/1947). 

The above and other decisions of the Board of Review on the 
subject of accountancy fees relating to non-business income should be 
read in the light of the recent decision of the High Court in Green v. 
F.C. of T., 21 June, 1950, which is cited at pp. 33 et seg. of this issue 
of Current Taxation. 


EXPENSES INCURRED BY INDIVIDUAL PARTNER 
IN GAINING PARTNERSHIP INCOME 


Section 92 (1) provides, inter alia, that the assessable income of 
a partner shall include his individual interest in the ‘‘net income’’ 
of the partnership of the year of income. ‘‘Net income”’ in relation- 
ship to a partnership means the assessable income of the partnership, 
calculated as if the partnership were a taxpayer, less all allowable 
deductions except the losses of previous years (s. 90). 

The taxpayer, a partner in a firm of chartered accountants, 
claimed as a deduction from his 1946 income certain motor car and 
other expenses, all of which he claimed were paid out by him in the 
process of earning the income. Held, disallowing taxpayer’s claim, 
that the only income from which partnership expenses could be de- 
ducted under the Canadian legislation (corresponding to the above- 
mentioned provisions of the Commonwealth Act) is partnership in- 
come; such expenses may not be deducted from a partner’s income. 
(L. v. Minister of National Revenue (1950), 2 Can. Tax A.B.C. 107.) 


REIMBURSEMENT BY TENANT OF EXPENDITURE 
INCURRED BY LANDLORD IN ALTERATIONS TO 
LEASED PREMISES 

The taxpayer was the owner of two properties, both of which were 
leased to tenants. By agreement, alterations were made to the proper- 
ties at the taxpayer’s expense, the tenants agreeing to reimburse the 
cost thereof by a series of monthly payments. Held, inter alia, that 
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the instalments so received during the relevant year were not assess- 
able, as they did not represent income in the~form of rent nor did 
they constitute premiums or like consideration paid by the lessees 
for the right of use or occupation of the properties (1.T. Cas. No. 670 
(1948), 16 S. Af. T.C. 220). 

Section 87 of the Commonwealth Act has no application to the 
above class of case. Improvements contemplated by s. 87 are those 
effected by the lessee. 


DEFAULT ASSESSMENTS ON A NET ASSETS BASIS 


In C.T.B.R. Ref. No. 44-49/1948, an investigation disclosed a 
substantial increase in the taxpayer’s assets not accounted for by the 
earnings disclosed in his returns. The taxpayer was re-assessed under 
s. 167 on a net assets basis. The taxpayer unsuccessfully sought to 
establish that the increase in assets over the relevant years was ac- 
counted for by his gains at horse racing, cards, and dice. The assess- 
ments were confirmed by the Board of Review. 

The taxpayer was employed as a salesman. During part of the 
relevant year he also engaged in operations as a dog bookmaker. The 
Commissioner was not satisfied with the taxpayer’s return and, after 
investigation, issued a default assessment under s. 167 based on an 
accretion of the taxpayer’s assets. Held, on the facts, that the taxable 
income so calculated was excessive to the extent of £104, being £100 
which represented refund of a cash deposit which had been held by 
the National Coursing Association, and £4 being a ‘‘rounding-up’’ 
of the estimated taxable income from £546 to £550. Owing to the 
unsatisfactory nature of his evidence, the taxpayer failed to discharge 
the onus: of establishing that the remainder of the assessed taxable 
income was excessive. In particular, the amount of turnover tax (and 
the turnover) stated to be paid by him was less than the sum actually 
paid to the State Treasury. (C.T.B.R. Ref. No. 8/1946.) 


WHEN INCOME DERIVED 


On 31 December, 1946, a cheque payable to the taxpayer was 
delivered to her solicitors, and sent by them to the taxpayer some 
days later. Held, that the sum in question was not derived in 1946, 
as payment was not made to the taxpayer on 31 December, 1946, 
through a duly authorised agent and one authorised to accept a 
cheque as an unconditional payment. The taxpayer did not receive 
the moneys until she actually cashed the cheque. (Head v. Minister 
of Nat. Rev. (1950), 2 Can. Tax A.B.C. 89.) ‘‘I have no doubt what- 
ever that, had the payment been made in legal tender to the solicitors 
and had these been authorised agents of the appellant on 31 Decem- 
* ber, 1946, then receipt by such solicitors and agents would be receipt 
by the appellant. This, however, was not the case here.’’—Per the 
President, at p. 91. 


REPLACEMENT OF CONDEMNED HOTEL LAVATORY 
BY NEW LAVATORY 


The taxpayer was one of five joint owners of a hotel. In eom- 
pliance with a licensing inspector’s demand, the owners incurred 
expenditure totalling £938, which they claimed as a deduction. Of 
this sum the Commissioner disallowed the following items: 
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(a) Demolition of existing lavatories and construc- 

tion of external lavatories “< ois 

(b) Providing temporary convenience : 

(c) Erection of arch over gateway to yard and 
rendering and —s of the new wall 
and arch : 

(d) ee of architect’s fees attributable to 
(a), (b), and (c) ry 

(e) Solicitor’s fees . 

Held (C.T.B.R. Ref. No. M. 59/1948) : 

(a) The sum of £563 was not deductible, as it was expenditure 
of a capital nature. ‘‘ We are of the opinion that the work done went 
beyond a repair of the lavatory accommodation and amounted to a 
reconstruction thereof. It went far beyond making good any defects 
in the old structure such as replacing a brick or board or pipe here 
and there in order to restore it to its original condition. It involved 
a complete demolition of the structure except for the wall which was 
part of the yard wall and which had to be heightened, and in substi- 
tution for it the erection of entirely different and up-to-date lavatory 
accommodation.”’ 

(b) The sum of £15 was deductible under s. 51 (1). ‘‘In view 
of the meaning of ‘repairs’ set out above, we have no hesitation in 
holding that the expenditure involved in the provision of temporary 
conveniences cannot be allowed as a deduction under s. 53 (1) of the 
Act. However, we do think that it is allowable under s. 51 (1). 
Having regard to the fact that compliance with the licensing inspec- 
tor’s demand necessitated the demolition of the old lavatory accom- 
modation and the erection of a new structure, it is evident that unless 
the owners had provided the temporary conveniences during the 
period taken to execute the work involved, the premises, in breach 
of the provisions of Part VIII of the Licensing Act 1928, would have 
been without any lavatory accommodation at all. And as accommoda- 
tion of that kind is essential to the carrying on of the business of a 
hotel-keeper, we think that the owners were obliged to provide this 
facility in order to avoid the possibility of a temporary cessation of 
the business from which they indirectly derived their assessable income 
by way of rent. It was therefore, in our opinion, an expenditure 
properly incurred by the owners in gaining or producing their assess- 
able income. We are also of the opinion that because it did not pro- 
duce, and indeed was not intended to produce, an enduring benefit, 
and because it added nothing to the improvements effected to the 
premises, it was not of a capital nature.’’ 

(c) The sum of £19 10s. was not deductible, being capital expen- 
diture. ‘‘Since the erection of the arch was something entirely new 
to the premises and was erected as an addition thereto in order to 
meet a requirement imposed by the ‘W’ Council] at the time permis- 
sion to do the other work was being sought, it cannot, in our opinion, 
be properly described as a repair to anything. The rendering and 
painting of the arch and the new wall were not done to remedy any 
defects in a structure that had been standing for some time, but to 
complete or round off some new additions to the premises. Therefore, 
it also cannot be properly called a repair.’’ 

(d) The disallowance of £43 in respect of architect’s fees should 
be reduced by the proportion of the fees attributable to the sum of 
£15 referred to in (bd). 

(e) A deduction should be allowed of a portion of the solicitor’s 
fees proportionate to the deduction actually allowed by the Com- 
missioner for repairs and maintenance plus the additional sum of 
£15 referred to in (b). 
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SUM RECEIVED BY CHAIRMAN OF COMMITTEE FROM 
COUNSEL REPRESENTING COMMITTEE OUT OF FEES 
PAYABLE TO COUNSEL 


The taxpayer was chairman of a committee concerned with the 
re-organization of a company in the settlement of which no provision 
was made for remuneration of the members of the committee. The 
counsel for the taxpayer’s committee, however, assigned to the tax- 
payer the amount by which his taxed costs exceeded the amount with 
which he had intimated he would be satisfied. Pursuant to the assign- 
ment, $7,000 was paid to the taxpayer, who claimed that it was a gift. 
Held (by majority), the moneys were paid by the counsel to the tax- 
payer pursuant to an agreement between them. Although the counsel 
was not legally obliged to carry out the agreement, he saw fit to do so, 
and the $7,000 was assessable, being paid to the taxpayer in recogni- 
tion of the services performed by him—Herbert v. McQuade (1901-2), 
4 T.C. 489, applied. (Goldman vy. Minister of Nat. Rev. (1950), 2 Can. 
Tax A.B.C. 73.) The dissenting member held that the sum of $7,000 
was a gift, being an application of income derived by the counsel. 








POWER TO LEND INCOME OF TRUST TO DONOR 
FREE OF INTEREST 


The provisions of a trust deed reserved the right of the donor to 


require the trustees to lend to him the whole or any part of the income 
of the trust with or without the provision of security or with or with- 
out the payment of interest. The donor was empowered to revoke the 
appointment of any trustee. The trustees were permitted to abandon 
any claims or debts belonging to the trust. Held, that the relevant 
section of the South African Act contemplated an expressed provision 
in the deed reserving to the donor the right to revoke the right given 
or to confer it upon another, and in the absence of any stipulation 
expressed or contained in the deed under consideration permitting of 
such action the section was not applicable. (1.T. Cas. No. 673 (1948), 
16 §. Af. T.C. 230.) 


ANNUITY INCURRED BY GRAZING COMPANY NOT 
CHARGED UPON THE LAND AND NOT INCURRED AS 
A CONDITION OF ACQUISITION OF THE LAND 


‘*K,’’ who had carried on business as a grazier, sold his property 
to the taxpayer company. The whole of the consideration was payable 
in cash and the sale was not conditional upon the grant of any annuity 
by the taxpayer to ‘‘K’’. Four months after the sale, the taxpayer, 
in consideration of £3,220 paid to it by ‘‘K’’, covenanted to pay ‘‘K”’ 
and, after his death, to his wife, should she survive him, an annuity 
of £300. The taxpayer claimed the amount of the annuity as a deduc- 
tion on the grounds: (a) the payment of the annuity was a necessary 
incident of carrying on its business, and (b) it was an expense in- 
eurred in obtaining money which was used in its business for the 
purpose of producing assessable income. Held, the annuity was not 
an allowable deduction (C.T.B.R. Ref. No. 3/1948). 
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On the first point, the taxpayer endeavoured to apply Egerton- 
Warburton v. F.C. of T. (1934), 51 C.L.R. 568. In reply, the Board 
drew attention to the joint judgment in that case where, at p. 576, 
‘it is pointed out that while the nature of a grazing business demands 
the use of land, the payment of an annuity is not a necessary incident 
of carrying on such a business, and, in cases of this nature, it is only 
where the obligation to pay an outgoing is attached to the land by the 
general law or by the convention of the parties that the outgoing is 
an allowable deduction. There being no such obligation in the case 
under review, the taxpayer’s first contention fails.’’ 

On the second point the Board said: ‘‘Turning now to the con- 
tention that the payment of the annuity was an expense incurred in 
obtaining money which was used in the taxpayer’s business for the 
purpose of producing assessable income, the taxpayer argued that the 
payments were, in some degree, analogous to expenses incurred in 
borrowing money for the purpose of producing assessable income. No 
authority for this proposition was cited, and, in our opinion, it is 
unsound. Under the terms of the deed of 17 November, 1938, the tax- 
payer received a capital sum of £3,220, in consideration of which it 
covenanted to pay the annuitant an annuity of £300. The nature of 
such a transaction is dealt with in Sothern-Smith v. Clancy (1941), 
1 K.B. 276, in the judgment of Sir Wilfrid Greene, M.R., at p. 283, 
and there is a clear distinction between money borrowed at interest 
and money obtained in return for a covenant to pay an annuity and 
we consider that the taxpayer’s second submission fails. No evidence 
was adduced as to the basis of calculation of the cost to the pur- 
chaser (£3,220) of the annuity (£300) per annum granted by the 
company. Consequently the Board is not informed as to what por- 
tions, if any, of the annual amounts paid by the company are made 
up of interest. We are obliged to consider the amount of £300 as a 
whole, and for the reasons above stated decide that it is an outgoing 
of capital or of a capital nature as excluded by s. 51 (1) from being 
an allowable deduction.’’ 


PROFIT DERIVED BY COAL-MINING COMPANY ON SALE OF 
SURFACE LAND AFTER EXHAUSTION OF MINE 


The taxpayer company was incorporated in 1859. Its principal 
object was to carry on mining operations. For this purpose, the tax- 
payer bought, between 1863 and 1865, the Lambton freehold estate 
of 1771 acres, including the mineral rights. It mined this land for 
coal until 1924, when the main seam was exhausted and its operations 
ceased. Prior to 1924, 45 acres had been initially set aside for the 
township of Lambton to provide houses for the miners, and there 
had been some other minor sales of land. After 1924, the taxpayer 
began to sell the land in subdivision in a large way. It incurred con- 
siderable expenditure in subdividing the land, in road building, in 
erecting a railway station ete. It granted land to schools and churches 
and set aside land for parks. The profits from the sales of the Lambton 
estate, which were considerable, were credited to revenue, and 
dividends were paid thereout. The Commissioner issued amended 
assessments against the taxpayer for accounting periods ended 31 
December, 1939 and 1940, and included therein profits derived during 
those periods from the abovementioned sales. These amended assess- 
ments were issued on the ground that the taxpayer had not made a 
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full and true disclosure of all the material facts necessary for its 
assessment and there had been an avoidance of tax, and that he was 
therefore authorised by s. 170 (2)(b) to amend the original assess- 
ments within the six-year period provided for in that paragraph. 
The Commissioner also issued original assessments for periods ended 
31 December, 1941 and 1942, in which he included as assessable income 
the profits derived from the land sales during those periods. The tax- 
payer objected, and on reference to the Board of Review the four 
assessments were, by majority, confirmed. The taxpayer appealed 
to the High Court under s. 196 (1), which provides that the Com- 
missioner or taxpayer may appeal to the High Court from any decision 
of the Board of Review which involves a question of law. A prelimin- 
ary objection was raised by the Commissioner that no question of law 
was involved in the decision of the Board and that, accordingly, the 
High Court had no jurisdiction to entertain the taxpayer’s appeal. 

Held (The Scottish Australian Mining Co. Ltd. v. F.C. of T. 
(1950), 4 A.I.T.R. (in course of publication), per Williams, J.), (1) 
As regards the amended assessments, there was the question whether 
the taxpayer had made a full and true disclosure of all the material 
facts necessary for the Commissioner to make the original assess- 
ments. This question raised the true construction of s. 170, which 
was a question of law, so that a question of law was involved in the 
decision of the Board of Review in respect of the amended assessments. 
It is immaterial whether or not the High Court forms the same opinion 
as the Board on the question of law. 

(2) As regards the original assessments, the only question of 
law involved in the decision of the Board was whether its conclusion 
was reasonably open on the facts. If it were, the appeal must be dis- 
missed although the Court might reach the opposite conclusion if it 
were free to do so. In the instant case there was no dispute as to the 
facts, and where all the material facts are found by the tribunal of 
facts, and the only question is whether they are such as to fall within 
the provisions properly construed of some statutory enactment, the 
question is one of law and not of fact unless the facts show that more 
than one inference is reasonably open and the question is one of 
degree. 

(3) Allowing the taxpayer’s appeal in respect of all four assess- 
ments, that the evidence was consistent and consistent only with the 
finding that the taxpayer was engaged and engaged only in realising 
a capital asset, the profits from which were not assessable. 


SUBDIVISIONAL SALES 


Instances occur where the owner of land not acquired for the 
purpose of resale at a profit decides to sell the land and finds that it 
ean only be sold to advantage in subdivision. The fact that he sub- 
divides the property, involving the construction of roads ete. does not 
of itself render the profit assessable. ‘‘A land owner may lay out 
part of his estate with roads and sewers and sell it in lots for building, 
but he does this as an owner, not as a land speculator . . . it would be 
different if a land owner, an individual, entered into the business of 
buying and developing and selling land; but the case of the owner, 
whether of land, or pictures, or jewels, selling his own property, 
although he may have expended money on them in getting them up 
for sale, is entirely different; he sells as owner, not as trader,’’ per 
Farwell, L.J., in Hudson’s Bay Co. v. Stevens (1909), 5 T.C. 424. at 
p. 437. 
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‘‘The plain facts of the present case are that the appellant pur- 
chased the Lambton lands for the purpose of carrying on the business 
of coal mining and carried on that business on the land until it was 
no longer businesslike to do so. It then had the land on its hands and 
it was land which, because of its locality and size, could only be sold 
to advantage in subdivision. A sale in subdivision inevitably requires 
the building of roads. If it is advantageous to the sale of the land 
as a whole to set aside part of the land for parks and other amenities, 
this does not convert the transaction from one of mere realization 
into a business. It is simply part of the process of realizing a capital 
asset,’’ per Williams, J., in The Scottish Australian Mining Co. Ltd. 
v. F.C. of T. (1950), 4 A.1.T.R. (in course of publication). 


AMENDMENT OF ASSESSMENT BECAUSE OF FAILURE TO 
MAKE FULL AND TRUE DISCLOSURE 


‘*Section 20 [of the Estate Duty Assessment Act] refers to ‘dis- 
closure’ of material facts and not to statement of material facts. 
Where the word ‘disclose’ is used with reference to information to 
be provided it should, in my opinion, be understood as requiring a 
statement of the relevant information which is in the possession of 
the person who is required to make the disclosure for a particular 
purpose or to bring himself within some particular statutory or other 
provision. In other words, a person cannot be said to fail to disclose 
something which he never knew’’ (per Latham, C.J., in F.C. of T. v. 
Westgarth and Another (8 June 1950) ). 

‘‘The critical word in this sub-section is, indeed, I think, the word 
‘disclosure’. Apart from the ancient saying that lex non cogit ad 
impossibilia, both the etymology of the verb ‘disclose’ and its normal 
and popular use involve, in such a context, the idea of revealing to 
others something which is known to oneself. If I honestly and reason- 
ably believe (perhaps if I honestly but unreasonably believe) that 
fact A exists, and I accordingly assert that fact A exists, I may, when 
it is proved that fact A does not exist, be properly said to have 
asserted something which was not true. But I cannot, if any regard 
is to be had either to natural fairness or to propriety of language, be 
said to have failed to disclose that fact A did not exist’’ (per 
Fullagar, J., in F.C. of T. v. Westgarth and Another (8 June, 1950) ). 

In The Scottish Australian Mining Co. Ltd. v. F.C. of T. (1950), 
4 A.I.T.R. (in course of publication), the taxpayer company was 
formed to carry on mining operations. It acquired a coal-bearing 
property and worked the mine for some 60 years. When the seam was 
exhausted, the taxpayer subdivided and sold the surface lands. The 
taxpayer used the profits from the sales of land towards paying 
dividends, and for that purpose brought them into the profit and loss 
account. It was held that the taxpayer was engaged in realizing a 
capital asset the profit on which was not assessable. ‘‘It is therefore 
unnecessary finally to decide whether the appellant made a full and 
true diselosure of all the material facts to the Commissioner within the 
meaning of s. 170 (2)... . The appellant disclosed a great deal to the 
respondent and all that it disclosed was true. It disclosed the profits 
it was making on the sales and claimed that they were not assessable 
income. It supplied a number of material facts relating to the sales 
and could justifiably believe that it had placed the Commissioner in 
a position to decide whether to admit the claim or not. But I doubt 


Supplement to The Australian Accountant—Aeptember, 1950 





48 CURRENT TAXATION September, 1950 


if the disclosure could be said to be a full disclosure. The expression 
‘a full and true disclosure of all the material facts necessary for the 
assessment’ is a very wide one. It seems to impose on a taxpayer the 
duty of disclosing every fact which he knows or is capable of knowing 
material to a correct assessment,’’ per Williams, J. 


EXPENDITURE FOR ENEMY RAIDS PRECAUTIONS BY 
LIFE ASSURANCE SOCIETY 


The taxpayer’s principal business is life assurance. The tax- 
payer therefore came within the provisions of Division 8 of Part III, 
and in consequence the premiums received in respect of policies of life 
assurance or considerations received in respect of annuities granted 
are not included in its assessable income. Portion of its assets in one 
of the capital cities consisted of an eight-storied building. Part of this 
building was used by the taxpayer for the purpose of conducting its 
life assurance business, but by far the greater part was let to tenants. 
During the year ended 31 December, 1942, the taxpayer expended 
a sum of money on the erection of an air raid shelter on the ground 
floor of the premises, and this shelter was available to all the occu- 
pants. The taxpayer claimed this sum as a deduction, in full, from its 
assessable income. The Commissioner refused to allow the claim, and 
allowed only a proportionate part of the sum in terms of s. 113. 
Held, that the sum was an allowable deduction in full, under the 
specific provisions of s. 72 B, as expenditure incurred on or in con- 
nection with premises owned or used by it primarily and principally 
for the purpose of producing assessable income or in carrying on a 
business for that purpose (C.T.B.R. Ref. No. 128-1946). ‘‘On these 
facts I think that the company is entitled to succeed in its claim. 
The fact that in premises (7.e. the company’s ‘Y’ premises) consist- 
ing of a building with eight floors and a basement, the company, for 
the purposes of its business, has at all times occupied only a portion 
of the uppermost floor, appears to me to necessitate finding that the 
premises were acquired, and are held, by the company mainly as a 
rent-producing investment. If that is the proper finding it must in 
my opinion be held that the premises were owned by the company 
primarily and principally for the purpose of producing assessable 
income (1.e. rents) within the meaning of s. 72 B, sub-s. (1), and that 
therefore the expenditure in question is an allowable deduction under 
that section’’ (per Mr. R. R. Gibson, Chairman). 
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